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Abstract 

The modern economy’s growing reliance on innovation, creativity, and technology has repositioned 

Intellectual Property Rights (IPR) as strategic economic assets of significant value. This shift has, in 

turn, intensified both the frequency and complexity of IPR disputes, particularly within business activities 

that demand legal certainty, efficiency, and the sustainability of commercial relationships. Against the 

limitations of litigation often characterized by lengthy procedures, public exposure, and high costs 

arbitration has emerged as a non-litigation dispute resolution mechanism that is considered more 

responsive to the distinctive nature of IPR disputes. This study aims to examine the role and 

effectiveness of arbitration as a mechanism for resolving IPR disputes in promoting economic efficiency 

and business sustainability in Indonesia. The research employs a normative legal method with a 

descriptive-analytical approach, drawing upon statutory regulations particularly Law Number 30 of 1999 

on Arbitration and Alternative Dispute Resolution arbitral awards, as well as relevant literature and 

official reports on intellectual property. The findings indicate that arbitration offers several comparative 

advantages, including faster procedures, confidentiality, procedural flexibility, and final and binding 

awards. These characteristics enable arbitration to reduce transaction costs, safeguard the value of 

intellectual assets, and preserve long-term business relationships between disputing parties. 

Nevertheless, the effectiveness of arbitration in IPR disputes continues to face a number of challenges, 

such as limited awareness among business actors regarding the principle of arbitral finality, obstacles 

in the enforcement of arbitral awards, judicial intervention, and issues of public policy and reciprocity in 

the enforcement of foreign arbitral awards. Accordingly, strengthening arbitration as a legal innovation 

requires regulatory reform, enhanced capacity of judicial institutions, and the development of a 

supportive legal culture to ensure legal certainty, economic efficiency, and a sustainable business 

climate. 

Keywords: Arbitration; Intellectual Property Rights; Alternative Dispute Resolution; Economic 

Efficiency; Business Sustainability. 

 

1. INTRODUCTION 

As the modern global economy continues to evolve, a fundamental shift has 

taken place toward a production system grounded in innovation, creativity, and the 

extensive use of digital technology. Within this dynamic landscape, contractual 

relationships and business partnerships play a pivotal role as the foundation for 

achieving economic goals. At the same time, the growing scale and complexity of 

business activities make the emergence of business disputes increasingly 
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unavoidable. Business disputes broadly understood as conflicts arising from 

relationships, transactions, or activities in the fields of trade, investment, and industry 

may involve a wide range of issues, from relatively simple cases of contractual non-

performance to complex intellectual property (IP) disputes and internal conflicts among 

shareholders. (Putra, A., & Wijaya, S., 2022) The impact of business disputes often 

extends well beyond immediate financial losses, carrying the potential to generate 

damaging ripple effects. Prolonged dispute resolution processes can disrupt a 

company’s core operations, burden management with substantial litigation costs, and, 

most critically, erode corporate reputation and market confidence. Empirical studies 

indicate that disputes that are not resolved in a timely and efficient manner may 

impede investment flows and weaken the overall attractiveness of a country’s 

business climate. (Sudiro, A., & Harahap, 2021) Accordingly, the capacity of a 

country’s legal system to provide dispute resolution mechanisms that are effective, 

fair, and efficient has become a key indicator of legal certainty and economic stability. 

Historically, litigation through the general courts has been the primary avenue 

for seeking justice and obtaining legally binding decisions. However, this pathway has 

attracted serious criticism from the business community. The fundamental 

shortcomings of litigation include its public nature, procedures that tend to be lengthy 

and multi-tiered often involving appeals and cassation and the potential lack of 

technical specialization among judges when dealing with highly specific and complex 

disputes. (Marsuki, 2020) The adversarial nature of court proceedings also tends to 

produce win–lose outcomes, which can permanently damage business relationships, 

even though the preservation of partnerships is often far more valuable than a 

courtroom victory. These limitations of litigation have prompted business actors to turn 

toward Alternative Dispute Resolution (ADR) mechanisms. ADR which encompasses 

negotiation, mediation, and arbitration offers a number of comparative advantages 

over traditional court proceedings. Arbitration, in particular, especially when conducted 

through recognized institutions such as the Indonesian National Arbitration Board 

(Badan Arbitrase Nasional Indonesia/BANI), has gained increasing prominence. It 

promises faster procedures, confidentiality, and the ability of parties to appoint 

arbitrators with technical expertise relevant to the subject matter of the dispute. These 

features often lead to outcomes that are more pragmatic and better suited to business 

realities. Arbitration has thus become one of the most widely used dispute resolution 

mechanisms in modern business practice. Its growing popularity is closely linked to its 

consensual nature, whereby the authority of arbitrators to examine and decide a 

dispute arises solely from the explicit agreement of the parties to submit their dispute 

to arbitration. (Siahaan, 2010) Accordingly, arbitration does not apply universally but 

is limited to parties who are bound by an arbitration agreement. 

Arbitration offers several comparative advantages over court litigation, 

including a relatively faster dispute resolution process, lower costs, and a higher 

degree of confidentiality. (Sari, 2012) These advantages make arbitration a 
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mechanism that aligns closely with the needs of the business community, which 

demands efficiency, legal certainty, and the protection of sensitive business 

information. Within the framework of national law, the conduct of arbitration in 

Indonesia is supported by a strong juridical foundation through Law Number 30 of 

1999 on Arbitration and Alternative Dispute Resolution. This statute provides a 

comprehensive regulatory framework for arbitration, governing its legal basis—from 

the validity of arbitration agreements and the appointment of arbitrators to dispute 

examination procedures, as well as the enforcement and binding force of arbitral 

awards. (Undang-Undang Nomor 30 Tahun 1999 tentang Arbitrase dan Alternatif) The 

existence of this regulatory framework affirms the state’s recognition of arbitration as 

a legitimate dispute resolution mechanism and underscores its important position 

within the national legal system. 

This transformation in the paradigm of dispute resolution cannot be separated 

from the dynamics of the modern economy, which is increasingly grounded in a 

knowledge-based framework. In this context, legal certainty, time efficiency, and the 

protection of business interests have become fundamental needs for business actors. 

(Marzuki, 2008) Dispute resolution mechanisms that are slow, open to the public, and 

potentially harmful to business relationships are increasingly viewed as inconsistent 

with the nature of contemporary economic transactions, which require speed, 

confidentiality, and the sustainability of commercial relationships. (Boulle, 2005)  

Accordingly, the preference for Alternative Dispute Resolution (ADR), particularly 

arbitration, has developed alongside the increasing complexity of business activities 

and the growing economic value attached to the subject matter of disputes. (Born, 

Gary B.) In line with these developments, Intellectual Property Rights (IPR) have 

undergone a significant shift in their position within the global economic system. IPR 

are no longer viewed merely as legal instruments for protecting the products of human 

creativity; rather, they have evolved into strategic assets with high economic value that 

play a crucial role in driving national and international economic growth, including in 

Indonesia. (WIPO, 2004) The increasing economic value of intellectual works and the 

growing intensity of their commercialization have direct implications for the heightened 

need for dispute resolution mechanisms that are effective, efficient, and capable of 

ensuring legal certainty for rights holders. (Usman, Rachmadi, 2013) This condition 

has ultimately contributed to a rise in the number of applications for the registration of 

Intellectual Property Rights, alongside a growing awareness of the importance of 

protecting and managing intellectual assets within modern business activities. 

(Mertokusumo, 2009) This trend is reflected in the continued increase in applications 

for the registration of Intellectual Property Rights, covering patents, trademarks, 

copyrights, industrial designs, trade secrets, geographical indications, and layout 

designs of integrated circuits (LDIC), as well as more recent regimes such as Plant 

Variety Protection (PVP) and the protection of Traditional Knowledge and Traditional 

Cultural Expressions (TK and TCE). 
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Figure 1. Trends in Intellectual Property Rights Applications in Indonesia (2021–2025) 

Source: Official Reports of the Directorate General of Intellectual Property (DGIP) 

Data on Intellectual Property Rights (IPR) applications in Indonesia for the 

period 2021–2025 reveal a significant upward trend from year to year. In 2021, 

approximately 206,996 applications were recorded, predominantly consisting of 

trademarks and copyrights. This figure increased in 2022 to around 357,335 

applications, marked by a substantial surge in copyright and trademark filings. The 

upward trajectory continued in 2023, with applications reaching approximately 

300,000, followed by a sharp rise in 2024 to 347,338 applications. These filings 

covered a wide range of IPR categories, including copyrights, trademarks, patents, 

industrial designs, geographical indications, and communal intellectual property. The 

trend peaked in 2025, with applications totaling approximately 385,675, underscoring 

the growing awareness of, and demand for, intellectual property protection both 

individual and communal as an integral component of strengthening the creative 

economy and fostering national innovation. 

The steady and significant increase in intellectual property rights (IPR) 

registration applications each year cannot be separated from intensifying business 

competition and the growing number of infringements, which make the escalation of 

business conflicts increasingly unavoidable. The Directorate General of Intellectual 

Property recorded a total of 296 IPR infringement cases during the period from 2019 

to 2025. These violations involved various categories of rights, including trademarks, 

copyrights, patents, industrial designs, and trade secrets. The highest number of 

cases was recorded in 2023 and 2024, with 53 cases each, while up to mid-2025, 31 

IPR infringement cases had already been reported. According to recapitulated data 

from the Directorate of Law Enforcement of the Directorate General of Intellectual 
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Property, trademark infringements accounted for the largest share, with 163 cases, 

followed by copyright infringements totaling 87 cases and patent infringements 

amounting to 21 cases. The remaining cases involved violations related to industrial 

designs, layout designs of integrated circuits (LDIC), and trade secrets. (DJKI, 2025) 

Effective protection and management of Intellectual Property Rights (IPR) 

constitute a fundamental prerequisite for the creation of a conducive business climate, 

particularly for the creative industries, technology sectors, and innovation based 

enterprises. (WIPO, 2004) In this context, IPR disputes that are not handled effectively 

may give rise to legal uncertainty and substantial economic losses for business actors. 

Arbitration has therefore emerged as a relevant non-litigation alternative for resolving 

IPR disputes. It offers several advantages, including procedural flexibility, the ability to 

appoint arbitrators with expertise tailored to the specific characteristics of IPR 

disputes, and the final and binding nature of arbitral awards. (Born, Gary B.) From an 

economic perspective, arbitration is capable of reducing transaction costs and 

minimizing business risks, thereby making a tangible contribution to economic 

efficiency and the stability of the parties’ commercial relationships. (Richard A. Posner, 

2014) Furthermore, strengthening arbitration as a mechanism for resolving intellectual 

property disputes may be viewed as a form of legal innovation that is responsive to 

the dynamics of the modern economy. This approach aligns with the law and 

economics perspective, which positions law as an instrument for achieving economic 

efficiency and long-term sustainability. (Robert Cooter & Thomas Ulen, 2012) 

Accordingly, arbitration functions not only as a means of dispute resolution but also as 

a strategic instrument for supporting business sustainability, strengthening the 

investment climate, and fostering a legal system that is responsive to economic needs. 

Despite its many advantages, the use of arbitration as a dispute resolution 

mechanism in Indonesia remains relatively limited. To date, many business actors in 

Indonesia have yet to regard arbitration as their primary option for resolving business 

disputes. (Baharuddin, 2024) One of the main factors contributing to this condition is 

the insufficient level of understanding and trust among business actors regarding 

arbitration as an effective and credible dispute resolution forum. (Wahid, 2020) As a 

result, most business actors continue to prefer litigation through the general courts, 

even though the process is relatively time-consuming, costly, and potentially disruptive 

to the continuity of business relationships. (Purnama, 2021) In addition, concerns 

regarding the independence of arbitrators and the neutrality of the arbitral process, 

along with obstacles in the enforcement and execution of arbitral awards, have also 

contributed to hindering the development of arbitration in Indonesia. (Djatmiko & 

Wijaya, 2022) Based on the foregoing discussion, an in-depth examination of 

arbitration as an alternative mechanism for resolving intellectual property disputes 

becomes increasingly important. This study seeks to position IPR arbitration as a form 

of legal innovation capable of addressing the challenges of economic efficiency and 

business sustainability, while also offering a conceptual contribution to the 
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development of a more effective, economically oriented system of IPR dispute 

resolution.

 
2. METHODOLOGY 

This study adopts a normative legal research method combined with a 

descriptive-analytical approach. The normative legal method is employed to examine 

the applicable legal norms and to assess the effectiveness of national arbitration as 

one of the mechanisms for addressing business dispute challenges in the era of 

globalization (Ibrahim, 2011). Normative legal research is conducted through the 

examination of library-based or secondary data, which include primary legal materials, 

secondary legal materials, and tertiary legal materials. (Soerjono Soekanto & Sri 

Mamudji, 2018) The descriptive analytical approach is employed to describe, examine, 

and analyze statutory regulations governing national arbitration within the framework 

of business dispute resolution. In this study, the analysis is primarily directed toward 

primary legal materials, particularly Law Number 30 of 1999 on Arbitration and 

Alternative Dispute Resolution, along with its implementing regulations. In addition, 

secondary legal materials including textbooks, scholarly journals, academic articles, 

and official reports of the Directorate General of Intellectual Property are utilized to 

enrich the analytical framework and to strengthen the legal arguments developed in 

this research. ( Peter Mahmud Marzuki, 2017)

 
3.1 FINDINGS AND DISCUSSION 

3.1.1 Characteristics and Trends of Intellectual Property Rights Disputes 

Intellectual Property Rights (IPR) constitute valuable assets for companies in 

the modern era, particularly in the context of increasingly intense business 

competition. IPR encompass copyrights, patents, trademarks, industrial designs, trade 

secrets, and plant variety rights. The protection of these rights is therefore crucial to 

ensuring business continuity and sustaining innovation. However, intellectual property 

disputes often present significant challenges for both large and small enterprises. 

Intellectual Property Rights disputes are inherently economic and strategic in nature, 

carrying substantial implications for individuals, corporations, and the state alike. 

Intellectual Property Rights (IPR) disputes are fundamentally characterized by 

a strong economic dimension, as they are directly linked to financial value, market 

position, and the long-term sustainability of the parties’ businesses. IPR are no longer 

viewed merely as moral rights or abstract exclusive rights; rather, they have evolved 

into strategic economic assets that can be commercially exploited. In many modern 

enterprises, the value of IPR such as patents over technological innovations, well-

known trademarks, or copyrights in creative works often exceeds that of tangible 

assets. Consequently, IPR disputes frequently serve as a means to determine which 
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party is legally entitled to control and commercially exploit these high-value assets, 

which in practice may be worth billions of dollars. (WIPO, 2004) 

In addition, IPR infringements directly result in financial losses for legitimate 

rights holders, whether in the form of lost revenue, reduced market share, or damage 

to business reputation. IPR disputes are therefore commonly initiated with the primary 

objective of recovering such economic losses through damages or other forms of 

financial compensation. In certain cases, the amount of damages claimed or awarded 

by dispute resolution bodies can be extremely substantial, reflecting the high economic 

value of the intellectual property at issue. Furthermore, the economic nature of IPR 

disputes is closely linked to market control and competitive advantage. The exclusive 

rights inherent in IPR such as patents in the pharmaceutical or high technology sectors 

grant their holders temporary monopoly rights. This monopoly enables rights holders 

to control production, distribution, and pricing within the market. Accordingly, the 

outcome of an IPR dispute not only determines legal ownership of the rights in 

question but also decides which party is entitled to maintain or acquire a strategic 

competitive advantage within a given industry.  (Lemley, Mark A., 2002) On the other 

hand, IPR disputes also generate significant economic costs, particularly when they 

are resolved through litigation. Court proceedings in IPR cases are generally complex 

and require the involvement of specialized legal counsel, technical expert witnesses, 

and lengthy as well as costly evidentiary processes. These high litigation costs directly 

affect a company’s financial condition and often become a decisive factor in opting for 

alternative dispute resolution mechanisms that are more economically efficient 

(Maskus, Keith E., 2000). 

Beyond their financial impact, Intellectual Property Rights (IPR) disputes also 

carry significant long-term strategic implications for both business actors and the state. 

IPR disputes often serve as instruments that shape corporate policy direction and 

determine a company’s position in global competition. The outcome of a dispute may 

decide whether a company can continue operating in a particular market, introduce 

new products, or expand its business lines. In this sense, Intellectual Property Rights 

disputes are not merely legal conflicts but high level strategic decisions that directly 

affect business continuity and growth. Moreover, IPR disputes are closely linked to the 

protection of corporate reputation and goodwill. Trademark or copyright infringements 

do not only cause economic losses but can also undermine brand image and 

consumer trust that have been built over long periods of time. Consequently, 

Intellectual Property Rights disputes are frequently used as strategic tools to 

safeguard brand integrity, prevent brand dilution, and reaffirm product exclusivity and 

quality in the eyes of the public. 

The strategic nature of IPR disputes is also evident in their function as barriers 

to market entry. Through the enforcement of exclusive rights, companies may 

strategically restrict or even prevent competitors from entering particular markets or 

from using certain technologies. In this context, IPR disputes operate as instruments 
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for shaping market structure and for maintaining technological or brand dominance 

within specific industries. In addition, IPR disputes or even the threat of such disputes 

are frequently used as bargaining tools in licensing negotiations and business 

partnerships. Rights holders with a strong legal position can leverage the potential for 

dispute as a strategic advantage to secure more favorable terms in licensing 

agreements, technology collaborations, or merger and acquisition transactions. In 

modern business practice, many IPR disputes ultimately conclude with commercially 

strategic settlements that benefit both parties. 

At a broader level, the strategic character of Intellectual Property Rights (IPR) 

disputes is also reflected in national innovation policy. An effective and reliable IPR 

dispute resolution system provides legal certainty for inventors and creators, thereby 

fostering a healthy climate for innovation. Such certainty is strategically important for 

national economic growth, the enhancement of industrial competitiveness, and the 

development of a knowledge-based economy. Beyond their financial implications, IPR 

disputes also carry long-term strategic consequences for both business actors and the 

state. They frequently function as instruments that shape business policy decisions 

and determine a firm’s position in global competition. The outcome of an IPR dispute 

may decide whether a company can continue operating in a particular market, 

introduce new products, or expand its business lines. In this sense, IPR disputes are 

not merely legal conflicts but high-level strategic decisions that directly affect business 

sustainability and expansion. Furthermore, IPR disputes are closely linked to the 

protection of corporate reputation and goodwill. Trademark or copyright infringements 

not only cause economic losses but can also undermine brand image and consumer 

trust built over extended periods. Accordingly, IPR disputes are often employed as 

strategic tools to safeguard brand integrity, prevent brand dilution, and reaffirm product 

exclusivity and quality in the public eye. 

The increasing commercialization of Intellectual Property Rights (IPR) is closely 

correlated with the escalation of disputes, particularly as IPR have gained greater 

economic value as strategic business assets. When patents, trademarks, and 

copyrights generate substantial financial returns through licensing, royalties, or market 

dominance, rights holders tend to adopt more assertive protection strategies. Any 

alleged infringement is perceived as a direct threat to the economic value of these 

assets, prompting rights holders to take a more proactive legal stance to safeguard 

their rights and preserve their commercial value. 

In an increasingly competitive business environment, Intellectual Property 

Rights (IPR) also function as strategic instruments for asset protection and the 

preservation of market position. IPR often serve as the primary competitive 

differentiator of a product or service. Accordingly, companies use IPR not only as legal 

protection tools but also as strategic means to secure competitive advantage and 

prevent imitation. This condition heightens the potential for disputes, particularly when 

there are allegations that another party is threatening market position through the use 
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of similar technologies, trademarks, or creative works. The escalation of IPR disputes 

is further intensified by the complexity of the digital environment. In the digital era, the 

commercialization of IPR enables infringements to occur rapidly, on a massive scale, 

and across national borders. The digital distribution of copyrighted works, the use of 

trademarks on online platforms, and the exploitation of internet-based technologies 

often involve multiple jurisdictions simultaneously. This situation complicates law 

enforcement, gives rise to jurisdictional conflicts, and increases the number of legal 

disputes that require more adaptive and responsive dispute resolution mechanisms 

(Paul Goldstein, 2013). 

The commercialization of IPR has also given rise to the practice commonly 

referred to as “patent trolling,” whereby non-practicing entities acquire patents not for 

the purpose of production or innovation, but solely to generate profits through licensing 

and litigation. Such entities often exploit legal loopholes and the high costs of litigation 

to pressure other companies into financial settlements, thereby contributing to the 

increased frequency and intensity of IPR disputes (Mark A. Lemley & Carl Shapiro, 

2007) Furthermore, legal ambiguities have exacerbated the escalation of IPR 

disputes. The intangible nature of intellectual property, combined with the rapid pace 

of technological development, often outstrips the ability of regulations to provide clear 

boundaries regarding fair use or infringement. Such legal uncertainties create room 

for divergent interpretations, resulting in many IPR conflicts ultimately being resolved 

through formal dispute resolution mechanisms, whether litigation or alternative dispute 

resolution. 

Overall, commercialization has shifted the role of IPR from merely a legal 

protection tool to a high-value economic asset and a strategic business instrument. 

The financial value and market interests inherent in IPR drive rights holders to act 

more actively and assertively in enforcing their rights. Consequently, the frequency 

and complexity of IPR disputes have increased significantly, necessitating dispute 

resolution systems that are efficient, flexible, and oriented toward legal certainty and 

business sustainability. 

Regarding the types of IPR most frequently disputed in business practice, both 

globally and nationally, trademarks emerge as the predominant category of Intellectual 

Property Rights involved in conflicts. The prominence of trademark disputes is closely 

linked to the function of trademarks as the primary identity of a business and as a 

distinguishing instrument for products or services in the marketplace. Trademarks 

serve not only as differentiating marks but also as representations of a company’s 

reputation, quality, and consumer trust in the business entity (WIPO, 2004) Trademark 

disputes typically arise due to the strong business identity function inherent in a brand. 

The use of identical or substantially similar marks by another party can create a 

likelihood of consumer confusion, ultimately harming the registered trademark owner. 

Consequently, trademark holders tend to adopt a defensive and assertive approach in 

enforcing their rights to protect the reputation and goodwill they have cultivated over 



 

314 

 

Volume 1 (2026) 

time (Schechter, 1927) Moreover, the high economic value of trademarks further 

drives the increase in trademark disputes. Well-established and widely recognized 

brands carry significant commercial value, often becoming the most valuable assets 

of a company. Competition over trademark rights whether through registration, use, or 

licensing is frequently motivated by the potential for substantial financial gain, thereby 

triggering legal conflicts among business actors (Aaker, 1991) 

Another factor contributing to the high frequency of trademark disputes is the 

claim of similarity between trademarks for similar goods and/or services. In practice at 

Indonesia’s Commercial Courts, many trademark disputes focus on assessing 

whether marks are identical or substantially similar, including visual, phonetic, or 

conceptual resemblance. Divergent interpretations of these similarity criteria often 

trigger cancellation or infringement lawsuits (Jened, 2017) The high incidence of 

trademark disputes is also influenced by the growing legal awareness among business 

actors regarding the importance of trademark registration. Under a “first-to-file” 

system, companies are encouraged to actively register their trademarks and, at the 

same time, to proactively initiate legal action if they perceive that their exclusive rights 

have been infringed. This heightened legal consciousness indirectly contributes to the 

increasing number of trademark cases brought before the courts (Usman, 2013) 

Nevertheless, aside from trademarks, copyrights and patents are also relatively 

frequently disputed, particularly within creative industries such as music, film, and 

software, as well as in technology-driven innovation sectors. However, based on case 

handling practices in Indonesia’s Commercial Courts and data from intellectual 

property authorities, trademark disputes continue to occupy the top position in terms 

of the frequency of IPR cases in the country. 

3.1.2 Arbitration as an Alternative Mechanism for Resolving Intellectual 

Property Rights Disputes 

Arbitrase Arbitration is one of the most important forms of Alternative Dispute 

Resolution (ADR) in both national and international commercial legal relationships. In 

practice, parties often choose arbitration because it offers dispute resolution that is 

relatively fast, final, and minimally subject to court intervention. In Indonesia, the legal 

framework for resolving disputes through arbitration is specifically governed by Law 

Number 30 of 1999 on Arbitration and Alternative Dispute Resolution. The enactment 

of this law has had a significant impact on the number of cases registered with one of 

Indonesia’s key arbitration institutions, the Indonesian National Arbitration Board, 

hereinafter referred to as BANI. 

The scope of Intellectual Property Rights (IPR) disputes that can be resolved 

through arbitration is essentially limited to civil disputes with a focus on the economic 

interests of the parties involved. This aligns with the provisions of Article 5(1) of Law 

Number 30 of 1999 on Arbitration and Alternative Dispute Resolution, which stipulates 

that arbitration may only be used to resolve commercial disputes concerning rights 

that are entirely within the control of the parties. In the context of IPR, disputes meeting 
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these criteria generally relate to the exploitation, transfer, and protection of economic 

rights, rather than administrative or criminal aspects, which fall within the authority of 

the state. 

One of the most common types of IPR disputes resolved through arbitration 

arises from contractual relationships, such as licensing agreements, franchises, 

technology transfers, research collaborations, and other forms of IPR 

commercialization. Disputes in these legal relationships typically involve issues such 

as breach of contract, violation of contractual clauses, royalty payments, territorial 

limitations of licenses, and the duration of rights usage. Since these disputes arise 

entirely from the parties’ agreements and are private in nature, arbitration is 

considered the most appropriate mechanism, particularly because it ensures 

confidentiality, procedural flexibility, and efficient dispute resolution (Usman, 2013) In 

addition to contractual disputes, infringements of IPR economic rights can also be 

resolved through arbitration, provided that the parties agree to such a resolution. 

These disputes may involve unauthorized use of trademarks, copyright infringements 

for commercial purposes, or the exploitation of patents without a license. In arbitration, 

the focus of resolution is directed toward the recovery of economic losses through 

damages, compensation, or the cessation of rights use, rather than the imposition of 

criminal sanctions. This approach makes arbitration more adaptable to the needs of 

the business world, which prioritizes business continuity and legal certainty (Damian, 

2014). 

Prior to the enactment of Law No. 30 of 1999, the number of cases submitted 

to BANI increased by as much as 300% (Krisnawenda, 2009) It can be asserted that 

dispute resolution through arbitration offers several advantages compared to litigation 

in the courts. These advantages include: (Sudiarto & Zaeni Asyhadie, 2004) 

1) The confidentiality of the parties’ dispute is guaranteed; 

2) Delays caused by procedural and administrative matters can be avoided; 

3) Parties have the freedom to select arbitrators whom they believe possess 

adequate knowledge, experience, and background regarding the subject matter 

in dispute, and who are honest and impartial; 

4) Parties can determine the governing law, as well as the procedures and venue 

for conducting the arbitration; and 

5) The arbitrator’s award is binding on the parties and can be enforced directly, 

often through a simplified procedural process. 

According to Law Number 30 of 1999 on Arbitration and Alternative Dispute 

Resolution, arbitration is defined as a method of resolving civil disputes outside the 

general courts, based on a written arbitration agreement made by the disputing 

parties. When a written agreement signed by the parties stipulates dispute resolution 

through arbitration, the process is conducted and determined through an arbitration 

institution. When parties choose arbitration as their dispute resolution pathway, they 

have the authority to select who will render the final decision in the dispute, unlike 
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court litigation where the judge is appointed by the state. Without an appeals system, 

public oversight, or open court sessions, the most crucial factor in maintaining the 

legitimacy of the arbitration process is trust in the integrity of the arbitrators. Typically, 

before entering the arbitration forum, negotiations are conducted between the 

disputing parties, either directly or through their legal representatives, to reach a 

mutually beneficial agreement. If these negotiations fail to produce a settlement, the 

matter is then submitted to arbitration. The stages of arbitration as an alternative 

mechanism for resolving Intellectual Property Rights (IPR) disputes are as follows: 

1) Adanya Existence of an Arbitration Agreement, The initial stage of arbitration 

begins with the parties’ agreement to resolve a dispute through arbitration. An 

arbitration agreement can be included as a clause within a main contract such 

as a trademark, patent, or copyright licensing agreement or established as a 

separate arbitration agreement after a dispute has arisen, often formalized as 

a compromise deed. In the context of IPR disputes, the arbitration agreement 

embodies the principle of party autonomy, allowing rights holders and opposing 

parties the freedom to select a forum for dispute resolution outside the courts. 

Without a valid arbitration agreement, a dispute cannot be submitted to 

arbitration. (Undang-Undang Nomor 30 Tahun 1999 tentang Arbitrase dan 

Alternatif) 

2) Pengajuan Filing an Arbitration Request, Once the arbitration agreement is 

established, the aggrieved party submits a request for arbitration to the chosen 

arbitration institution (such as BANI or an international arbitration body) or to an 

ad hoc arbitrator. The request typically includes the identities of the parties, a 

brief description of the IPR dispute, the basis of the claim, and the relief or 

remedies sought. In IPR disputes, this stage is particularly important because 

the subject matter of the dispute must be clearly defined for example, whether 

it involves trademark infringement, breach of a patent license, or a copyright 

royalty dispute. 

3) Appointment of Arbitrator(s) or Arbitration Panel, The next stage involves the 

appointment of an arbitrator, either a sole arbitrator or a panel of arbitrators. 

Parties may appoint arbitrators directly or delegate the selection to the 

arbitration institution in accordance with applicable rules. In IPR disputes, the 

expertise of the arbitrator is a critical factor, as such disputes are often highly 

technical and economically significant. Therefore, arbitrators with specialized 

knowledge in intellectual property or business law are considered better 

equipped to render fair and high quality awards. 

4) Hearing and Examination of the Dispute (Arbitration Proceedings), Once the 

arbitrator(s) are appointed, the arbitration proceedings commence. This stage 

includes the submission of responses, replies, rejoinders, written evidence, and 

the examination of witnesses or experts if necessary. A key advantage of 

arbitration in IPR disputes lies in the confidentiality of the proceedings, which is 
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crucial for protecting trade secrets, business strategies, and the economic value 

of the intellectual property at stake. Additionally, the process is more flexible 

compared to traditional court litigation, allowing procedures to be tailored to the 

specific needs of the parties and the dispute (Gautama, 2004). 

5) Deliberation and Issuance of the Arbitration Award, After the examination phase 

is complete, the arbitrator or arbitration panel deliberates to render a decision. 

The arbitration award must be based on the parties’ agreement, applicable 

laws, and principles of fairness and equity. In IPR disputes, the arbitration 

award is final and binding, meaning it cannot be appealed or subject to 

cassation. This finality provides legal certainty for the parties and supports the 

efficient resolution of the dispute. 

6) Enforcement of the Arbitration Award, The final stage is the enforcement of the 

arbitration award. National arbitration awards can be submitted to the District 

Court for execution, while international arbitration awards are enforced based 

on the principle of reciprocity and the provisions of the 1958 New York 

Convention ( Konvensi New York, 1958). 

Enforcement of Arbitration Awards In Indonesia, the enforcement of both 

domestic and international arbitration awards is specifically regulated under Law No. 

30 of 1999 on Arbitration and Alternative Dispute Resolution. To execute an arbitration 

award, the first step is to register the award with the District Court where the arbitration 

took place. For international arbitration awards, registration is carried out at the Central 

Jakarta District Court. Once registered, the prevailing party may file a request for 

execution with the court. The court will issue an execution order if there is no valid 

ground to annul or refuse enforcement. After the order is granted, the arbitration award 

can be executed, including, if necessary, through asset seizure. In the context of IPR 

disputes, enforcement of the award may involve payment of damages, cessation of 

unauthorized use of a trademark, implementation of licensing agreements, or other 

obligations related to the economic rights associated with the intellectual property. 

Dispute resolution through arbitration results in an arbitration award that is final 

and binding, meaning the decision is conclusive and enforceable. It operates 

independently of state or governmental authority and remains free from judicial 

influence or intervention, ensuring that the process is fully autonomous and respected 

by all parties involved (Umar, 2017) Based on the explanation above, it can be 

understood that an arbitration award cannot be appealed, cassated, or subject to 

judicial review. This is one of the key advantages of arbitration, as it provides the 

parties with effective legal certainty and avoids prolonged, time-consuming dispute 

resolution processes. 

In practice, however, not all arbitration awards fully satisfy the parties involved. 

In this context, courts play a significant role in the development and oversight of 

arbitration. Indonesian law itself allows limited judicial intervention in the arbitration 

process, including through requests to annul an arbitration award submitted to the 
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District Court. It is not uncommon for a party dissatisfied with an arbitration decision 

to file such a request. Essentially, the possibility of annulment is provided under Law 

No. 30 of 1999, specifically in Article 70. Importantly, an annulment request is not 

equivalent to an appeal, cassation, or judicial review in the traditional sense. Without 

specific, legally recognized grounds, it is generally impossible to rehear or overturn an 

arbitration award simply because one party is dissatisfied. This principle safeguards 

the final and binding nature of arbitration awards, which is a cornerstone of the 

arbitration system. This reality raises important questions regarding the role and 

effectiveness of arbitration within Indonesia’s legal framework. On one hand, 

arbitration is legally recognized and rests on a strong statutory foundation. On the 

other hand, challenges in implementation and enforcement indicate significant room 

for improvement, both in terms of regulatory clarity and practical application. 

3.1.3 Efektivitas The Effectiveness of Arbitration in Achieving Economic 

Efficiency in IP Disputes and Sustaining Business Relationships 

Effectiveness essentially refers to the extent to which the goals or expected 

outcomes of a dispute resolution mechanism are achieved. In the context of resolving 

Intellectual Property Rights (IPR) disputes, the effectiveness of arbitration is measured 

by its ability to produce legally binding awards, provide legal certainty to the parties, 

and preserve the continuity of business relationships. Effectiveness is often associated 

with efficiency, though conceptually the two differ. Effectiveness is outcome oriented, 

focusing on whether the intended results are achieved, while efficiency emphasizes 

the relationship between the resources expended (input) and the results obtained 

(output). (Soekanto, 2008) 

In high-value, commercially significant IPR disputes, time and cost become 

critical factors. Litigation in the courts generally requires a relatively long duration, as 

it must pass through multiple procedural stages ranging from the first-instance 

examination to appeals, cassation, and judicial review. This extended process often 

generates prolonged legal uncertainty and increases the overall cost of the dispute, 

encompassing not only direct legal fees but also indirect costs such as lost business 

opportunities (opportunity costs) (Harahap, 2017). 

Disputes in business relationships are often unavoidable. Even when the 

underlying contracts have been meticulously planned, the rights and obligations of 

each party may not align during implementation. Disputes arise when one or both 

parties commit a breach, such as failing to perform entirely, performing incompletely, 

delivering late, or performing incorrectly. In litigation, the parties are inherently 

adversarial, opposing one another. Furthermore, litigation serves as a last-resort 

remedy ultimum remedium used only after other options have failed. Consequently, 

an efficient, effective, and swift dispute resolution system is essential to ensure that, 

in the context of trade liberalization, there exists a forum recognized by the business 

community capable of providing a rapid and cost-effective mechanism for resolving 

conflicts. (Nurlani, 2022) Business dispute resolution is far from a simple process, as 
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every step from the parties directly involved, to the structured filing of claims, to the 

role of a neutral mediator must be grounded in clear, transparent, and fair legal 

principles to ensure that no party suffers further harm. Business disputes rarely arise 

without cause; they are often the result of breach of contract, where one party fails to 

fulfill its obligations under a previously agreed contractual agreement. Such breaches 

create uncertainty that can disrupt and hinder the economic activities of both parties 

involved. 

Such an agreement functions as a law for the parties who enter into it, meaning 

that both parties are legally bound and are obligated to act and conduct themselves in 

accordance with the terms stipulated in the agreement. (Agil Putri Ramadhani, 2025) 

The binding force of an agreement constitutes the principal legal foundation for dispute 

resolution. Accordingly, the choice of an Alternative Dispute Resolution (ADR) 

mechanism such as arbitration becomes a strategic step. This process requires the 

mutual consent of both parties to determine the most appropriate method, whether 

through an accredited arbitration institution or a specially agreed mechanism, so that 

the proceedings are effective, fair, legally binding, and capable of supporting the 

continuation of business cooperation without leaving prolonged or unresolved 

disputes. 

Optimizing the use of arbitration begins with drafting a clear and structured 

business agreement, explicitly specifying the chosen arbitration institution such as 

BANI and an odd number of arbitrators to ensure a majority decision. The agreement 

also sets out the governing law, namely Law No. 30 of 1999 on Arbitration and 

Alternative Dispute Resolution, and establishes a 30-day negotiation period prior to 

arbitration to prevent misunderstandings and reduce the risk of award annulment. 

Selecting arbitrators from the official roster of the Ministry of Law and Human Rights 

guarantees professionalism and state recognition, enhancing legal certainty for the 

parties and strengthening the predictability of award enforcement through the courts. 

Ultimately, this framework increases confidence among both domestic and foreign 

investors in a stable, business-friendly, and investment-ready environment. 

Arbitration offers a dispute resolution mechanism that is both faster and more 

flexible. Law No. 30 of 1999 on Arbitration and Alternative Dispute Resolution explicitly 

sets time limits for the arbitration process, making it relatively quicker than traditional 

litigation. Furthermore, arbitration awards are final and binding, meaning that ordinary 

appeals, as available in the general court system, are not permitted. This characteristic 

provides swift legal certainty for the parties involved, particularly for intellectual 

property (IP) stakeholders, who rely heavily on predictability and stability in the market 

(Undang-Undang Nomor 30 Tahun 1999 tentang Arbitrase dan Alternatif). 

From a cost perspective, although arbitration is initially perceived as an 

expensive mechanism due to arbitrator fees and administrative costs of the arbitration 

institution, overall it can be more cost-efficient than litigation. This efficiency stems 

from the relatively short duration of dispute resolution and the minimal additional costs 
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that arise from protracted proceedings. In intellectual property (IP) disputes, cost 

efficiency is also reflected in arbitration’s ability to prevent greater economic losses 

resulting from disrupted exploitation of rights, declining value of intellectual assets, or 

damage to the business reputation of the parties involved (Rachmadi, 2013). 

Confidentiality in Arbitration as Protection for Intellectual Assets One of the 

fundamental characteristics that distinguishes arbitration from court litigation is the 

principle of confidentiality. This principle ensures that the entire arbitration process 

from the examination of the dispute, the submission of documents by the parties, to 

the final arbitral award is generally not open to the public. In the context of Intellectual 

Property (IP) disputes, arbitration confidentiality holds strategic value, as it directly 

safeguards intellectual assets that are exclusive, commercially sensitive, and of high 

economic value. By keeping sensitive information out of the public domain, 

confidentiality helps protect trade secrets, licensing strategies, proprietary 

technologies, and other core business assets that could otherwise be exploited or 

compromised through public disclosure. (Born, 2014) 

Intellectual assets such as patents, trade secrets, industrial designs, and even 

brand commercialization strategies often contain sensitive technical and business 

information that, if disclosed publicly, could erode the competitive value of their 

owners. In contrast to arbitration, court litigation is generally public, which carries the 

risk of information leakage through open hearings, published judgments, or third party 

access to case files. Arbitration, however, provides stronger assurances of 

confidentiality, helping to protect both the economic interests and business reputations 

of the parties involved. This protective aspect makes arbitration particularly suitable 

for disputes where safeguarding proprietary information is critical (Lemley, 2008). 

The confidentiality of arbitration also serves as a long-term safeguard for the 

value of intellectual property assets. Publicly disclosed IP disputes can erode the 

commercial value of a brand, create uncertainty among investors, and weaken the 

bargaining position of rights holders in licensing or technology transfer agreements. 

By keeping the dispute within a private forum, arbitration allows parties to resolve 

conflicts without damaging their business reputation and without disrupting the 

ongoing economic exploitation of the contested intellectual property. This aspect 

makes arbitration especially strategic for protecting both the economic and 

reputational stakes of IP owners (WIPO, 2004). 

The principle of confidentiality in arbitration aligns closely with the concept of 

intellectual property (IP) as private rights, whose protection largely depends on the 

discretion and interests of the rights holder. From the perspective of party autonomy, 

the parties are not only free to choose the forum for dispute resolution but also have 

the liberty to determine the degree of confidentiality they desire. This includes 

provisions for restricting access to documents and prohibiting the disclosure of 

information to third parties. Such flexibility reinforces arbitration as an IP dispute 

resolution mechanism that is highly adaptive to the needs of modern business, 
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safeguarding both commercial interests and strategic assets (Usman, Hukum 

Arbitrase Nasional, 2012) Thus, arbitration confidentiality is not merely a procedural 

feature but constitutes a form of substantive legal protection for intellectual property 

assets. This principle makes arbitration not only an effective mechanism for resolving 

IP disputes but also a strategic tool for safeguarding economic value, technological 

secrets, and the long-term sustainability of IP-based business operations. 

Arbitrator competence is a decisive factor in determining the quality of an 

arbitration award, particularly in Intellectual Property (IP) disputes, which are often 

technical, complex, and economically significant. Unlike conventional civil disputes, IP 

disputes require not only legal expertise but also substantive knowledge of the 

technological, creative, and commercial aspects of the contested assets. 

Consequently, the competence of the arbitrator directly influences the accuracy of 

legal reasoning and the substantive fairness of the IP arbitration award. From the 

perspective of arbitration law, arbitrator competence can be understood across three 

main dimensions: (taqwa, 2022) 

1) Legal Competence (Kompetensi Yuridis): An arbitrator must possess a deep 

understanding of legal principles, arbitration procedures, and relevant rules of 

evidence. This ensures that the arbitration process operates within a sound 

legal framework and that the resulting award is legally valid and enforceable. 

Without a strong legal foundation, an arbitration award risks losing its legal 

legitimacy and may encounter obstacles during the enforcement stage. 

2) Technical Competence (Kompetensi Teknis): An arbitrator must have a 

thorough understanding of the substantive matter of the dispute. For instance, 

in construction disputes, the arbitrator should be knowledgeable about the 

construction industry to evaluate evidence effectively. In the context of 

Intellectual Property (IP) disputes, an arbitrator with sufficient technical 

expertise can accurately assess the novelty, inventive step, and industrial 

applicability of an invention, or objectively evaluate the substance of an alleged 

infringement. This technical competence contributes to an arbitration award that 

is not only legally valid but also substantively precise and well-grounded. 

3) Ethical Competence (Kompetensi Etik): An arbitrator must uphold the highest 

ethical standards, including impartiality, independence, confidentiality, and 

fairness. Adherence to ethical principles is essential for maintaining the parties’ 

trust in the arbitration process. Ethical competence plays a critical role in 

safeguarding the integrity of arbitration. In Intellectual Property (IP) disputes, 

which often involve substantial economic interests and strategic business 

actors, it is imperative that arbitrators possess strong moral integrity and remain 

completely free from conflicts of interest. 

The quality of an Intellectual Property (IP) dispute award is also reflected in its 

ability to provide legal certainty and effective enforceability. Arbitration awards drafted 

by competent arbitrators tend to feature systematic legal reasoning, precise factual 
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analysis, and a clear ratio decidendi. This not only facilitates the enforcement of the 

award but also minimizes the risk of annulment by courts, which remains possible 

under certain conditions in national law. In international practice, arbitration institutions 

handling IP disputes, such as the WIPO Arbitration and Mediation Center, explicitly 

emphasize the importance of selecting arbitrators with specialized expertise in IP. This 

approach underscores that the quality of an IP arbitration award is inseparable from 

the competence of the arbitrators overseeing the case. Consequently, arbitrator 

competence is a fundamental prerequisite for achieving IP dispute awards that are 

effective, fair, and sustainably valuable in economic terms. From the perspective of 

relational economic theory, arbitration can be seen as an instrument for maintaining 

the stability of long-term contracts. A fair and proportionate arbitration award especially 

one rendered by arbitrators competent in the field of Intellectual Property (IP) has the 

potential to restore contractual equilibrium without severing the underlying business 

relationship. In this way, arbitration functions not only as a dispute resolution tool but 

also as a conflict management mechanism within modern business relationships, 

helping parties preserve ongoing collaboration while addressing disputes effectively. 

(Macneil, 1980) 

3.1.4 Challenges in the Implementation of Arbitration in Intellectual Property 

Disputes 

Persepsi The perception that arbitral awards may still be subject to judicial re-

examination remains one of the key challenges in the implementation of arbitration in 

Indonesia. Parties that lose in arbitration often view the arbitral process as merely a 

preliminary stage and continue to expect that they can challenge or annul the award 

before the courts. Although Law No. 30 of 1999 allows for the annulment of arbitral 

awards only under very limited circumstances such as fraud or the use of forged 

evidence losing parties frequently attempt to stretch the interpretation of these 

provisions by filing annulment applications on insubstantial grounds. This practice 

reflects a persistent misunderstanding of the principle of finality in arbitration. It not 

only undermines the core characteristics of arbitration as a final and binding dispute 

resolution mechanism, but also diminishes its efficiency in terms of time and cost. 

Accordingly, greater legal education and awareness regarding the final and binding 

nature of arbitral awards are essential, so that disputing parties clearly understand that 

arbitral decisions are not subject to appeal or re-litigation, except in truly exceptional 

circumstances (Agustina, 2024) In many cases, parties continue to assume that 

arbitral awards may be re-examined by the courts, either through appeals or other 

judicial proceedings. In fact, one of the core principles of arbitration is finality, under 

which an award rendered by an arbitral tribunal is final and binding, with no appeal 

mechanism comparable to that available in court litigation. This lack of understanding 

often leads to confusion and resistance on the part of the losing party, which 

subsequently seeks various legal avenues to have the arbitral award annulled or 

judicially reviewed. Such practices ultimately erode confidence in arbitration as an 
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effective dispute resolution mechanism that is designed to be swift, decisive, and final.  

(Baharuddin M. Y., 2024) 

Another frequently encountered obstacle concerns the lack of clarity in the 

operative part of arbitral awards, which constitutes a major impediment at the 

enforcement stage. An operative order that is vague, ambiguous, or non-operational 

(non-executable) makes it difficult for district court judges to translate the award into 

concrete enforcement measures. This problem often stems from claims or prayers for 

relief that are poorly formulated, lacking specificity and measurability, thereby leaving 

the arbitral tribunal without a sufficient basis to craft a clear and enforceable ruling. In 

practice, arbitral awards that are merely declaratory in nature, without detailed and 

explicit execution orders, are prone to rejection or delay in enforcement by the district 

courts, which hold the authority to carry out execution. Such shortcomings ultimately 

undermine the practical effectiveness of arbitration, particularly in disputes that require 

prompt and decisive enforcement (Yahya Harahap, 2017) 

In addition, the annulment of arbitral awards constitutes a significant factor that 

undermines the effectiveness of arbitration. The losing party frequently employs 

applications for annulment as a form of follow-up litigation strategy aimed at delaying 

the enforcement of the award. Although Law Number 30 of 1999 strictly limits the 

grounds for annulment, in practice such applications are still filed and examined by the 

courts. This situation generates legal uncertainty and erodes the final and binding 

principle that lies at the very core of arbitration as an alternative dispute resolution 

mechanism. (Subekti, 2001) These delays have a direct and tangible impact on 

business certainty and weaken the confidence of business actors in arbitration as a 

dispute resolution mechanism. 

Another equally important factor is the quality of judicial personnel, particularly 

judges and staff of the district courts, in their understanding of arbitration law. 

Arbitration, as an alternative dispute resolution mechanism, is governed by principles 

and procedural characteristics that differ fundamentally from conventional litigation. 

However, limited familiarity among court officials with core arbitration principles such 

as party autonomy, the finality of arbitral awards, and the restricted scope of judicial 

intervention often leads to errors in handling applications for the enforcement of arbitral 

awards (Widjaja, 2008) This situation has the potential to give rise to practices that are 

inconsistent with the spirit and underlying objectives of the Arbitration Law. 

On the other hand, a weak legal culture further exacerbates the challenges 

surrounding the enforcement of arbitral awards. The low level of legal awareness and 

the lack of good faith among parties in voluntarily complying with arbitral decisions 

reflect the absence of a deeply rooted culture of contractual compliance. In essence, 

arbitration is founded on the parties’ mutual consent to resolve disputes outside the 

court system. Non-compliance with arbitral awards therefore reveals a significant gap 

between legal norms and actual legal behavior in practice (Friedman, 1975). 



 

324 

 

Volume 1 (2026) 

Furthermore, judicial intervention particularly the role of the Chief Judge of the 

District Court in issuing enforcement orders is often perceived as excessive 

interference. Although, from a normative perspective, district courts possess 

administrative authority to facilitate the enforcement of arbitral awards, in practice 

there are instances where courts engage in substantive review of arbitral decisions 

beyond the limits prescribed by law. Such intervention risks undermining the 

independence of arbitration and generating legal uncertainty, especially for business 

actors who rely on arbitration as a swift and efficient dispute resolution mechanism. 

(Undang-Undang Nomor 30 Tahun 1999 tentang Arbitrase dan Alternatif) 

The enforcement of foreign arbitral awards in Indonesia faces serious 

challenges, particularly in relation to the concept of public policy. Under Law Number 

30 of 1999, district courts are authorized to refuse the enforcement of a foreign arbitral 

award if it is deemed contrary to Indonesian public policy. However, the notion of public 

policy remains abstract and is not clearly defined in statutory regulations, thereby 

granting judges broad interpretative discretion. As a result, courts often construe public 

policy in a substantive manner, at times extending into an examination of the merits of 

the dispute itself. This practice ultimately risks undermining the principle of finality that 

lies at the core of foreign arbitral awards (Gautama, Sudargo, 1992). 

In addition to public policy considerations, the principle of reciprocity also 

constitutes a key prerequisite for the enforcement of foreign arbitral awards in 

Indonesia. Indonesia recognizes and enforces foreign arbitral awards only if they are 

rendered in countries that maintain reciprocal recognition and enforcement of arbitral 

awards. This requirement is consistent with Indonesia’s ratification of the 1958 New 

York Convention; however, in practice it often gives rise to evidentiary difficulties, 

particularly in the absence of explicit bilateral agreements. As a consequence, the 

party seeking enforcement bears the burden of proving that the country in which the 

award was rendered likewise recognizes and enforces Indonesian arbitral awards. 

This evidentiary burden frequently prolongs the enforcement process and contributes 

to legal uncertainty (Born, Gary B.) 

Another challenge relates to territorial aspects, particularly the differing 

interpretations between domestic and international arbitral awards. In practice, 

disputes often arise regarding whether a particular award should be classified as a 

foreign or a domestic arbitral award, especially in situations where the arbitration is 

seated abroad but involves Indonesian parties or applies Indonesian law as the 

governing law. This ambiguity may lead to the misapplication of the relevant legal 

regime at the enforcement stage, thereby hindering the recognition and enforcement 

of foreign arbitral awards in Indonesia. (Adolf, 2015) Furthermore, legal uncertainty in 

enforcement constitutes a structural barrier to the execution of foreign arbitral awards. 

Although Indonesia has normatively embraced the international arbitration regime 

through the 1958 New York Convention and the Arbitration Law, a gap remains 

between the regulatory framework and its practical implementation. Inconsistent court 
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decisions, limited judicial familiarity with international arbitration law, and a tendency 

toward judicial protectionism in favor of perceived national interests often undermine 

foreign investors’ confidence in the effectiveness and reliability of arbitration in 

Indonesia. (Juwana, 2004) 

Accordingly, these challenges demonstrate that the enforcement of foreign 

arbitral awards in Indonesia is not merely a normative issue, but also a cultural and 

institutional one. More robust and unambiguous regulatory reforms, strengthened 

capacity and expertise within the judiciary, and greater harmonization between 

national law and international standards are essential prerequisites for ensuring legal 

certainty and enhancing Indonesia’s credibility as an arbitration-friendly forum for the 

resolution of international disputes ( Konvensi New York, 1958).

 
3. CONCLUSION 

Berdasarkan Based on the foregoing discussion, it can be concluded that 

intellectual property (IP) disputes in the modern economic era are inherently economic 

and strategic in nature, as they are directly linked to asset value, competitive 

advantage, business reputation, and long-term business sustainability. The growing 

commercialization of IP particularly in the creative industries, technology sector, and 

digital economy has led to a significant increase in both the frequency and complexity 

of disputes, with trademarks emerging as the most commonly contested form of IP at 

both the national and global levels. This development calls for dispute resolution 

mechanisms that not only provide legal certainty, but are also efficient in terms of time 

and cost, while at the same time capable of preserving long term business 

relationships. 

Arbitration emerges as a non-litigation dispute resolution mechanism that is 

both relevant and adaptive to the distinctive characteristics of intellectual property 

disputes. Its primary advantages lie in its consensual nature, procedural flexibility, 

confidentiality, and the production of final and binding awards. From the perspective 

of economic efficiency, arbitration is capable of reducing transaction costs, minimizing 

opportunity costs, and shielding the parties from the lengthy and multi-tiered 

processes inherent in court litigation. Moreover, the principle of confidentiality in 

arbitration provides substantive protection for commercially sensitive intellectual 

assets, thereby preserving the economic value of the rights at stake as well as the 

business reputation of the parties involved. 

The effectiveness of arbitration in intellectual property disputes is largely 

determined by the quality and competence of arbitrators, encompassing juridical, 

technical, and ethical dimensions. Arbitrators with specialized expertise in intellectual 

property are more likely to deliver awards that are not only legally valid but also 

substantively fair and well-reasoned, thereby providing a higher degree of legal 

certainty for the parties. Within the context of business relationships, arbitration 

functions as a conflict management instrument that facilitates the restoration of 
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contractual equilibrium without necessarily severing commercial ties altogether, thus 

contributing to the sustainability of long-term business relations. 

Nevertheless, the use of arbitration as a mechanism for resolving intellectual 

property (IP) disputes in Indonesia continues to face a number of significant 

challenges. These challenges include the limited understanding and confidence of 

business actors in the principle of arbitral finality, the frequent use of annulment 

applications as a delaying strategy, the lack of clarity in the dispositive part of arbitral 

awards that hampers enforcement, and the insufficient understanding of arbitration 

law among judicial officers. At the international level, the enforcement of foreign arbitral 

awards remains constrained by expansive interpretations of public policy, the 

reciprocity requirement, territorial ambiguities, and inconsistent judicial practices, all 

of which ultimately undermine legal certainty and investor confidence. Accordingly, 

while IP arbitration may be regarded as a strategic legal innovation that supports 

economic efficiency and business sustainability, its effectiveness depends on 

strengthening regulatory frameworks, institutional capacity, and legal culture. 

Systematic efforts are required to enhance arbitration literacy among business actors, 

clarify the permissible scope of judicial intervention, improve the quality and 

executability of arbitral awards, and reinforce the competence of judicial institutions. 

These measures are essential to ensure that arbitration genuinely functions as a 

credible and effective mechanism for resolving IP disputes, aligned with the needs of 

innovation-driven economic development in Indonesia. 
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