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Abstract 

Indonesia's constitutional framework recognizes customary law (hukum adat) systems as legitimate 
normative sources within a pluralistic legal order. However, translating constitutional recognition into 
operational institutional frameworks that enable customary law to contribute to sustainable governance 
remains a significant challenge. This research examines mechanisms for integrating customary law 
systems into sustainable governance frameworks through analysis of constitutional provisions, 
jurisprudence from the Constitutional Court (Mahkamah Konstitusi), sectoral regulations, and case 
studies from resource management initiatives. Using a mixed-methods approach combining normative 
legal analysis with qualitative empirical investigation, the study analyzes primary legal materials—
particularly Article 18B(2) of the 1945 Constitution and Constitutional Court decisions—integrated with 
field observations and stakeholder interviews in customary communities in Aceh and West Java. The 
research identifies three critical dimensions of institutional integration: (1) recognition mechanisms that 
formalize customary authority; (2) participatory frameworks ensuring genuine community voice in 
governance; and (3) accountability structures balancing cultural autonomy with constitutional principles. 
The study reveals that successful institutional integration requires moving beyond passive recognition 
toward active facilitation of customary governance capacity, creation of hybrid institutions combining 
state and customary authority, and development of dispute resolution mechanisms for navigating 
conflicts between normative systems. The proposed framework demonstrates how legal pluralism, 
properly institutionalized, can enhance governance legitimacy, improve implementation of development 
policies through community participation, and strengthen social cohesion while respecting cultural 
diversity. The analysis shows that multiparadigm institutional design—integrating constitutional law, 
development economics, and anthropological understanding—offers practical pathways for 
operationalizing legal pluralism in ways that advance both cultural preservation and sustainable 
development objectives in Indonesia and similar developing democracies. 
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1. INTRODUCTION 

Legal pluralism—the coexistence and interaction of multiple normative systems 

within a single political community—presents both theoretical and practical challenges 

for contemporary nation-states seeking to balance national unity with cultural diversity 

(Griffiths, 1986; Tamanaha, 2008). Indonesia's constitutional framework addresses 

this challenge through explicit recognition of customary law (hukum adat) communities 

and their legal systems. Article 18B(2) of the 1945 Constitution (as amended 2000) 

provides that "The State recognizes and respects the unity of customary law 

communities along with their traditional rights, insofar as they remain living and in 
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accordance with the development of society and the principles of the Unitary State of 

the Republic of Indonesia." 

This constitutional provision creates both opportunities and obligations for 

developing institutional frameworks enabling customary law systems to function as 

active governance components. Legal pluralism in Indonesia is not a residual colonial 

phenomenon but a deliberately recognized principle embedded in the post-

authoritarian constitutional order (Benda-Beckmann & Benda-Beckmann, 2006). The 

challenge of operationalizing legal pluralism becomes increasingly urgent as 

Indonesia addresses complex development issues requiring broad-based participation 

and legitimacy—natural resource management, conflict resolution, land rights, and 

community welfare enhancement (Ostrom, 1990). 

Despite constitutional recognition, significant gaps persist between legal principle 

and institutional practice. Many government officials lack understanding of legal 

pluralism principles; customary institutions suffer from capacity limitations; and 

coordination mechanisms remain underdeveloped (Wiryono, 2007). Furthermore, 

tensions arise when customary norms conflict with constitutional principles regarding 

human rights, gender equality, and democratic participation (Merry, 2006). 

The research aims to: (1) analyze constitutional and legal foundations for 

recognizing customary law systems; (2) identify institutional mechanisms that have 

proven effective in integrating customary law into sustainable governance; (3) examine 

challenges and constraints; and (4) propose a comprehensive framework for 

institutional design enabling customary law systems to contribute to sustainable 

governance while respecting constitutional principles and human rights standards. 

 

2. METHODOLOGY 

2.1 Research Design and Approach 

This research employs a mixed-methods approach integrating normative legal 

analysis with qualitative empirical investigation (Creswell, 2014). The design reflects 

the understanding that effective legal pluralism frameworks depend not only on 

constitutional and legislative provisions but also on institutional capacity, cultural 

acceptance, and practical coordination mechanisms emerging through 

implementation (North, 1990). 

The research integrates three analytical frameworks: (1) Institutional Economics 

Framework, examining how customary law systems function as institutions shaping 

incentives and facilitating collective action (Acemoglu & Robinson, 2012); (2) 

Constitutional Pluralism Framework, understanding how multiple normative systems 

coexist within a constitutional order (Häberle, 2008); and (3) Sustainable Governance 

Framework, analyzing how customary law integration contributes to legitimacy and 

effectiveness (Folke, 2006). 

2.2 Data Sources and Collection 
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Primary Legal Materials analyzed include constitutional provisions (Articles 18A, 

18B, 28I, 28J of the 1945 Constitution), Constitutional Court decisions (particularly 

Decisions 31/PUU-V/2007, 35/PUU-X/2012, 129/PUU-XIII/2015), and sectoral 

legislation including Law No. 5 of 1960 on Agrarian Principles, Law No. 1 of 1974 on 

Marriage, Law No. 11 of 2012 on Criminal Justice for Children, and Law No. 18 of 2001 

on Special Autonomy for Aceh (as cited in legal document search, 2025). 

Empirical Data were collected through: (1) semi-structured interviews with 

approximately 30 respondents including customary leaders, government officials, 

legal practitioners, and civil society representatives; (2) field observations of 

customary dispute resolution, resource management initiatives, and coordination 

meetings; and (3) document analysis of customary council minutes, regulations, and 

government planning documents. 

Data Analysis employed doctrinal legal analysis examining regulatory provisions 

and thematic coding (Saldaña, 2016) to identify patterns in stakeholder perspectives 

regarding institutional effectiveness, barriers to integration, legitimacy perceptions, 

and conflict management mechanisms. 

2.3 Research Scope 

Geographic scope encompasses Aceh Province (representing advanced legal 

pluralism institutionalization) and West Java Province (representing general 

Indonesian context). Temporal scope examines 2000–2025, capturing constitutional 

amendments through current implementation. 

 

3. FINDINGS AND DISCUSSION 

3.1 Constitutional and Legal Foundations 

3.1.1  Constitutional Framework Evolution 

Indonesia's post-authoritarian constitutional amendments (1999–2000) 

represented a deliberate shift toward recognizing legal pluralism as a constitutional 

principle (Constitution of Indonesia, 1945, as amended 2000). Article 18B(2), 

introduced in 2000 amendments, provides explicit recognition absent from the original 

1945 Constitution. 

The Constitutional Court has interpreted this provision expansively. In Decision 

31/PUU-V/2007, addressing customary forest rights, the Court held that failure to 

recognize customary communities' rights violated constitutional obligations 

(Constitutional Court of Indonesia, 2007). This decision established recognition as 

mandatory, not discretionary, creating substantive rights to forest access based on 

customary law. Subsequent decisions reinforced this trajectory: Decision 35/PUU-

X/2012 stated that "customary law communities are legal subjects with substantive 

rights to land based on their customary law systems" (Constitutional Court of 

Indonesia, 2012). 
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These decisions reflect what Häberle (2008) terms "constitutional pluralism"—

understanding the constitution as a framework enabling coexistence and productive 

interaction of diverse normative systems. The Constitutional Court's jurisprudence 

evolved from recognizing customary law as exception to recognizing legal pluralism 

as constitutional principle. 

3.1.2 Sectoral Legal Integration 

Land and Resource Management: Law No. 5 of 1960 (UUPA—Basic Agrarian 

Law) provides limited customary law recognition through Article 3's concept of "social 

function." However, UUPA maintains state dominance with Government Regulation 24 

of 1997 on land registration historically marginalizing customary tenure through 

emphasis on formal documentation. Constitutional Court decisions have reinterpreted 

these provisions requiring recognition of customary tenure systems (Constitutional 

Court of Indonesia, 2012). Law No. 23 of 2014 on Regional Governance explicitly 

requires districts to recognize customary land rights in spatial planning. 

Criminal Justice Innovation: Law No. 11 of 2012 on Criminal Justice for Children 

revolutionized recognition of customary justice through diversification and restorative 

justice mechanisms. The law permits prosecutors and judges to employ alternative 

dispute resolution reflecting customary values, acknowledging that customary conflict 

resolution often achieves superior rehabilitation and community restoration compared 

to formal punishment (Zehr, 2002). Empirical research confirms lower recidivism rates 

in diversified programs utilizing customary practices. 

Special Autonomy Framework: Law No. 18 of 2001 on Special Autonomy for 

Aceh provides the most comprehensive legal pluralism framework, granting Aceh 

authority to establish Islamic courts (Mahkamah Syar'iyah), customary institutions 

(Lembaga Adat), and develop local regulations (Qanun) integrating Islamic law, 

customary law, and state law. This framework demonstrates that comprehensive legal 

pluralism institutionalization is constitutionally feasible and administratively 

implementable. 

3.2 Institutional Integration Mechanisms 

3.2.1 Recognition and Formalization 

Empirical research identified formalization of customary leaders and institutions 

within state administrative structures. In Aceh, village customary councils (tuha peut—

comprising elders and clan leaders) received formal recognition in Qanun Aceh No. 9 

of 2008 on Customary Law Institutions, with defined roles in village governance and 

resource management. Government officials acknowledged customary authority and 

integrated customary leaders into administrative coordination structures. 

"Partial codification"—documenting core principles and procedures while maintaining 

space for local interpretation—proved effective. This approach preserved customary 

law's distinctive flexibility and adaptability while providing administrative clarity. 
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3.2.2 Participatory Integration 

Community participation in governance bodies proved significant. Customary 

representatives held seats on natural resource management committees, participated 

in development planning, and contributed to environmental impact assessments. 

Communities with formalized FPIC (Free, Prior, and Informed Consent) procedures 

reported stronger legitimacy and better development outcomes through: (a) early 

notification of decisions affecting territories; (b) time for community deliberation; (c) 

substantive consultation with genuine opportunity for influence; and (d) transparent 

decision-making reflecting community input (United Nations, 2007). 

3.2.3 Hybrid Governance Arrangements 

Co-management systems for natural resources combined customary tenure 

rights with state regulatory frameworks. In marine fisheries, government-customary 

committees established regulations balancing customary fishing practices with 

conservation requirements. Joint dispute resolution protocols enabled community 

disputes to be addressed through customary mechanisms with structured recourse to 

state courts, respecting customary authority while protecting individual rights (Ostrom, 

1990; Folke, 2006). 

3.3 Conflict Management and Normative Resolution 

The principle of subsidiarity—decisions made at the most local level capable of 

addressing them effectively—provided a framework for determining applicable legal 

system when conflicts arose (Scharpf, 1999): 

a. Customary Authority Domains: Disputes involving solely community members 

regarding culturally-significant matters remained within customary jurisdiction 

b. State Authority Domains: Matters affecting broader state interests applied state law 

c. Shared Domains: Hybrid arrangements applied to matters affecting both 

communities and state interests 

Rights-protective interpretation employed a constructive framework rather than 

mechanical hierarchy. Regarding gender equality, rather than prohibiting customary 

law entirely, courts encouraged customary communities to evolve inheritance and 

leadership norms reflecting equality principles while maintaining cultural 

distinctiveness. This dialogue-based approach (Merry, 2006) achieved greater 

acceptance and effectiveness than formal prohibition. 

3.4 Challenges and Constraints 

3.4.1 Capacity Limitations 

Customary institutions faced significant constraints including inadequate budgets 

for administration and infrastructure, limited technical expertise in rights-based 

governance, insufficient information access regarding legal frameworks and 

opportunities, and underdeveloped institutional procedures. Government support for 

capacity-building, while increasing through programs such as Aceh's Customary 

Institutions Development Program, remained insufficient relative to identified needs. 
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3.4.2 Institutional Coordination Gaps 

Effective integration required coordination mechanisms that remained 

underdeveloped: ambiguity about which system applied in specific contexts; weak 

communication channels between customary and state institutions; conflicting 

incentives favoring centralized control over customary autonomy; and high 

government staff turnover disrupting relationships with customary institutions. 

3.4.3 Elite Capture and Accountability 

Recognition of customary institutions sometimes enabled local elite capture 

(Acemoglu & Robinson, 2012) through concentration of authority in traditional leaders 

without broad-based participation, limited transparency in decision-making, 

marginalization of women and youth voices, and weak community accountability 

mechanisms. Communities with participatory customary governance structures 

achieved superior outcomes compared to hierarchically-organized systems. 

3.4.4 Rights Tensions 

Persistent tensions existed between customary autonomy and universal rights 

protections, particularly regarding gender equality (customary systems often reflecting 

historical patriarchal structures), minority rights protection, and individual autonomy. 

Research indicated these tensions were manageable through dialogue-based 

approaches respectful of both cultural distinctiveness and rights protection. 

3.5 Proposed Institutional Framework 

Based on constitutional analysis and empirical findings, the research proposes a 

comprehensive institutional framework operationalizing legal pluralism: 

a. Recognition Dimension: Constitutional and legislative acknowledgment of 

customary communities as legal subjects; documentation of customary norms and 

institutions; formal administrative integration; clarity regarding customary authority 

domains—implemented through partial codification, authority registration, 

administrative integration, and domain definition. 

b. Participation Dimension: Meaningful participation in decisions affecting customary 

interests; information access; substantive influence on outcomes; non-coercive 

participation—implemented through formalized consultation procedures, 

community representation in decision-making bodies, capacity-building, and FPIC 

procedures. 

c. Accountability Dimension: Transparency in customary institutional decision-making; 

accountability of customary leaders to community members; rights-protective 

mechanisms; grievance procedures—implemented through participatory oversight, 

community accountability sessions, ombudsman mechanisms, rights-education, 

and optional state recourse. 

d. Coordination Dimension: Clear but flexible domain delineation; conflict resolution 

procedures; information-sharing mechanisms; inter-institutional coordination—

implemented through multi-level coordination committees, legal system clarification 

protocols, joint training, appellate mechanisms, and periodic reviews. 
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4. CONCLUSION 

Constitutional recognition of customary law systems in Indonesia creates both 

opportunity and obligation for developing institutional frameworks enabling these 

systems to function as active governance components. Empirical research 

demonstrates that institutional integration is feasible and can enhance governance 

legitimacy, improve development implementation, and strengthen social cohesion 

while respecting cultural diversity. 

Effective operationalization requires moving beyond formal recognition toward 

institutional design combining recognition mechanisms, participation frameworks, 

accountability structures, and coordination mechanisms. The framework proposed in 

this research provides practical pathways for institutional innovation enabling 

customary law to contribute to sustainable governance. Legal pluralism, properly 

institutionalized, represents Indonesia's distinctive contribution to global 

understanding of inclusive governance frameworks balancing national unity with 

cultural diversity. 
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